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You asked for an update on the suggestion that court rules should make provision 
for a form to produce a record of proceedings in child welfare hearings. 
 
The case management sub-committee of the Family Law Committee (FLC) of the 

Scottish Civil Justice Council considered a recommendation along these lines in 
research commissioned by the FLC.  The recommendation is: 
 
“ 3: Information - a note sheet was in evidence at one of the study courts and was in 

use to ensure information flows between sheriffs in situations where scheduling 
meant the same sheriff was not able to remain with the case. This is viewed as 
effective by sheriffs and sheriff clerks. Having notes of previous CWHs passed on to 
the next sheriff may go some way to alleviate solicitor concerns over the changing 

shrieval view of cases as noted in section 3.44. We recommend that this note is 
rolled out to sheriff courts as an example of good practice evident from this study.” 
 
The report of the sub-committee rejected this recommendation, saying at paragraph 

2.11: 
 
“ The sub-committee noted that a similar point has also been raised in discussions 
about a recent Public Petition in the Scottish Parliament. 

 
The sub-committee rejected this recommendation for the following reasons:  
 
(a) The additional judicial time and resources required to complete such a note 

would lead to a reduction in the number of child welfare hearings that could be 
scheduled in the court programme, which would increase delay.  

(b) If this practice were to become formalised, the status of such a note could be 
problematic. If it were to be a part of process, it might result in child welfare hearings 

being diverted into discussions about the content of the note and what was said at 
the previous hearing, rather than focussing on the welfare of the child. The note 
could also be subject to appeal, which might lead to it taking on a more formal 
status. On the other hand, if the note was not part of process, there could be a 

question as to exactly what its status might be, and how it should be retained, given 
its confidential nature. It is currently up to individual sheriffs to make their own notes 
as they see fit, but these issues might be raised if the practice were to become 
formalised, such that all sheriffs were compelled to take these notes.  

(c) It is already the case that there is a record of decisions taken at a child welfare 
hearing – namely, the interlocutor. If, in addition, a note were to be required detailing 
the discussions that led to the decision, this could bring about a fundamental change 
in the nature of child welfare hearings. At present, they are intended to be informal 

and fully focused on the welfare of the child. If notes were to be taken as a means of 
recording what unfolded at the hearing, there is a risk that this could be undermined 
– parties could become more entrenched and not want to be seen to concede 
ground.  
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(d) It would not be a practical “one size fits all” solution. In courts with only one 
sheriff, completing such a note would not serve any purpose. Some courts, such as 
Glasgow and Edinburgh, have particular sheriffs who are dedicated to family actions 

and hear the majority of family cases in those courts. This means that greater judicial 
continuity is possible, which lessens the need for a note.” 
 
The Scottish Civil Justice Council agreed at its meeting on 20 November to carry out 

a consultation on the report by the sub-committee on case management of family 
actions.  There is no timetable laid down yet for this consultation.  
 
 

 
 
 
 

 
 

 
 

 
 
 
 

 
 
  


